—— w T e w—

Bl Hailoe

Mo T
THE COWVPTROLLER SEMEW AL
OF THE UNITED STATES

WaAaSHINGTON, D.C. 20% 48

BECISION

ré

FILE:; B-187253 DATE: Novembher 29, 1976

L
-
*

MATTER OF: Amram Nowak Associates, Inc.

DIGEST:

1, Protest based on contention that award selection prccess
was improperly conducted is timely when filed within 10
working days after basis for protest becanie known or
should have been known.

2. Whetve original RFP gave offerors choice of submitting one
of two alternatives reflecting examples of recent work, a
change after recelpt of proposals vequiring submittal of
both alternative examples ronstituted discussion rather
than a mare clarificaticn and required that each cfferor
within the competitive range be permitted to revisze its
proposal.

3. Wheze comment on detailud end mandatory production schedule

is nnt, elearly vecuired by solicitation, propasal offering
lowast fixed price but no comment on such schedule should
not have been tejected without discussion.

Amram Nowak Associates, Inc, (Nowak) protests the award te
Avi-Gem Prpduction, Inc. (Ari-~Gen) of a contract pursuan® to
request for proposals (RFP) No, H-3957 which was issued by the
Depaxtment of ‘osusing uwnd ‘Urban Development (HUD). Nowak contends
that its proposal price was $3,000 less than that of the successful
nfferor and that its technical proposal would have been at least
equal if HUD had extended to Nowak the opportunity to submit a
delivery schedule, .

The solicitation called for thi production and delivery
of fil= spot announcements for television and radio explaining
the assistance available to defaulting homenwnsrs with HUD-insured
mortgages to avert foreclosure., The sulicitall . stated that
"Coniructs will be awarde: to the responsible offerors whose
proposals are within the competitive ranze and determined to be
the most alvantageous to the Government, price and other factors
considered " The technical evaluation factors totalling 100 points
&llocated 50 to originality of approach, 20 to experience of the
firm, producer and wyitzr, L5 to quality of two recent televisior
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aad two recsnt radio anncuncements and 15 points to reasonableness
of the production schedule, With regar® to these last two

-

criteri. che RFP provided as follows: C T

"3. Quality of recently produced radio and
TV spots, determined by evaluation of
spots submitted with proposal or
cxltical reviews submitted with pro-
posal (ro more than two televisicus
and two radios)

15
"4, Reasonzbleness of producticn schedule
cffered
15 "

Of the 25 proposels recelved,l6 were determined inititlly
to be techuically unacceptable. Five of the remaining offerors,
including the protester, but not Avi-Gem, ware requasied to /md
did submit additicnal information relative to the quality of their
recent :elevision and radic spot announcements. No other weak-
nesgses or deficlencies wers ldentified to these offernrs or to
the others,

HUD then determined that only the proposals of Avi-Gem and
one other offeror, who were rated techrically at 70,3 and 70.0,
Ttespectively, met the minimum technical requirements of the
solicitation and wexe therefore within the competitive range. The
proposal of Mowak was rated third vith a technical score of 62,
however, because thea proposal did nit include any preductioen
schedule, it received none of the 15 points for the reasonableness
of production schedule.

On June 28, 1976, the coniract was awarded for $23,800 to
Ari-Gem and Nowak, whose proposed price was $20,857, was so
notified by letter dated July 29, 1976, Nowak was iuformed of
the specific reasons for the rejection of ita proposal during a
debriefing on August 17th and its proteat to this Office was
received on August 20th.

- Nowak objects to the facc that it received uwone of the 15
poinks allocated to the reasonableness of its production schedule.
It asserts that it falled to include a production schedule with
its proposal becauss it assrmed that the schedule set forth in

the RFP was the required schedule,
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A threshold question is the timeliness of this protest,
HUD vontends that Nowak's protest 18 untimely becauses it relates
to a possible ambiguity nf the specification. It cites our Bid
Frotest Proredures at 4 C,F,R. 20,2(h)(l) (1976), which provide
that protests based upon alleged improprieties in a solicitation
which are apparent prior to the closing date for rtecelp® of
initial proposals (in the case of a negetlated procurement)
shall be filed prior to that date, Since the protest was filled
after the award was made, HUD believes that the protest is
untimely.

We fiund, however, that the protest is timely. Nowak is
not contending that the solicitation was ambiguous. Iis protest
is based »n the cenientlon that the award selection process was
not properly conducted, Under 4 C,F.R, 20,2(b){2) (1976) of our
bid Protest Procedures, such protests must be filed within 10
working days after the basis for proteast became knewm or should
have been known to the protester. Nowak was made zware of the
reasons for the rejection of its proposal during the August 17th ,
debriefing, Itsprotest was filed 3 days thereafter. Therefore
the protest was filed within the pvescribed time 1imiv,

The crux of Nowak's protest is that once HUD permltted
Nowask (as well as certain other offerors) the opportunity to sub-
wit the sample film, it was "inconsistent and unfaizr" for HUD
tiot to permit corraction of the delivery schedule Jeficiency

_"which was obviously minor and technical and almost precisely

of the same nature as the omission of the sample film." HUD's
position 1s that it a2lected to award the contract.on the basis

of initial proposals without oral or writtzn dirvcussions, which
was permitted under the terms of the RFP, Thus, HUD argues that
the contracting officer could not give Nowak the onportunity to
correct 1ts delivery schedule omission, without conducting
discussions with other offerors as well, contrary to his intenticn
to sward the comtract based aun the initial proposals., As for

the samples, HUD states tha? :ts request for samples did not
constitute discussions since the sampyles were requested for

.evaluation "as an alternative to critical reviews."

FPR 1-3,805-1{a’ .cjvires that with certain specifled
exceptions, wrltten ur oral discussions bve held with all responsible
offnrors determined to be within the competitive range, price
and other factors considered, One of these exceptions applies
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where 1t can be clearly demonstrated frem the exi«tence of
adequate price caompetition or acturate prior rost experience
with the product, that acceptance of an initia) proposal without
discussion would result in fair and reasonabln prices. The
autherity to make an award without discussions operates orly

tn permit acceptance of a proposal as it was initially submitted,
48 Coup. Gen. 663, 667 (1969). If.discussions are held with any
offeror, they must be conducted with all offerors within the
competitive range. 51 Comp. Gen, 479 (1972); 50 id. 202 (1970).

The question of what constitutes discussions depends on
whether an offror has been given a chance to revise or modify
its proposal., 5i Comp., Gen, 479, 48l, supra. Thus, we have
held that a requested 'clarification" which resulted in a orice
reduction constituted discussions, &8 Comp. Gen., 663 (1969),
Howsver, an explanation by an offerur of the basis of its price
reduction without an opportunity to change 1ts propossl was held
not to constitute discussions. B-170989, B-170990, November 17,
1971. '

In applylug these principles teo this case, we believe
that the requzst for samples constituted discussions, The RFP
required offerors to submit either sample film spots or critical
reviews, After proposals were received the evaluators decided
that both film spot aamples and critical reviews would be
necessary for proposal evaluation., We do not quarrel with this
determinatisn, but we do not believe that this change in the
proposal submission requirement may be catagorized simply as a
clarification., Once the agency ducided to amend the solicitation
specifications to require both samples ard reviews from each
offeror, it should have given each offeror within the competitive
range the opportunity to revise its propesal. FPR 1-3.805-1(b).

HUD argues, however, that even if the request for samples
constituted discussions, these discussions could only have
benefitted Nowak and not the awardee. Therefore, HUD atrgues that
the protester has no basis tu complain that the discussions were
incomplete.

We are not prepared to agree, Once written or oral discussions
are initiated, the discussions chould he made as weaningful as
possible. Raytheon Company, 54 Comp. Gen. 169, 177 (1974}, 74=2
CPD 137; and 51 id. 431 (1972). Here, for example, the protester
assumed that a detailed delivery schedule was not required in view
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of the delivery schedule set forth in' the RFP, Aside from

the statement in evaluation factor I-4 of the RFP pectaining

tec the "Reasonableness of production schedule offeyed', we do
not find any other indication in the RFP that' A -detailed
delivery schedule was rzquired, On the other Land, sttachment A
to ths RFP, entitled "Statement of Work", set forth a dezalled
schedule of work through contract completion. While a presenta-
tion was required by the contractor during performance, before
he could proceed with each enumerated phase of work, it is not
clear from Attachment A that each offernr was required to submit
a detalled schedule of work with 1ts proposal,

Moreover, we are uncertain as to what details HUD expected
from offervory in the way of delivery schedule sulmissior, 1In
this conneciior, HUD has furnished us with "an example of a detalled
production schedule which was submitted * * # hy /one of the other
f‘erora/ " Examination of this schedule indicate: to us that,
with some embellishments, the offuror essenclally -zpeated the
aschedule of work set forth in Attachuent A of the KFP.

In short, it seems to us that meaningful dlscussions with
NHow:+k might have cured the proeduction schedule deficiency. Nowak
received 62 points for its initial proposal, compared to 73 points
for the successful offeror. ILf full discussions had been conducted,

- Nowak might have improved its competitivz positinn, considering

that it did not recelve s~y points for the delivery schedule
catagory based un its initial proposal., Therefore, we cannot say
that Nowak has no basis to complain of the limited discussions

which were conducted.

From the record before us, we conclude that the procurement
approach followed in this casz was inconsistent with the require-
ment for discussions. We also recommend that in the fucure HUD
insure that its soiicitation submission requirements be clearly
stated and not be Teasonably subject to an interpretation by
offerors that no response 1s required. .

Because the coniract in this case has been completed, we
are not in a position to recommend remadial action for this
procurement. Moreover, the contract is not clearly illegal and
we are unable to find a deliberate or arbitraxry attempt to dis-

qualify Nowak.from this contract,

1”&?"131-
Deputy Comptroller Géneral
of the United States
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